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Amended and Supplemented Verified Complaint

and

Ex Parte Motion for Mandamus and Order to Show Cause

52. Kozma re-asserts the 51 paragraphs and 15 exhibits of her initial Complaint

filed March 29, 2022." She may amend the Complaint as a matter of right, since she

served Defendant Board member Township Clerk, as the Clerk acknowledged, on April

4,2022." The above Counsel appeared for the Board members on April 6 but have not

1 Clerk's acknowledgment of service of summons on 4-4-22, attached.



answered the Complaint.’
VII. Supplemental claim: failure of notice of ZBA hearings

53.  The Circuit Court has jurisdiction of a mandamus action against Defendant
Township Board officials including the Clerk.” Per MCR 3.305(C), on an ex parte
motion (which can be in the Amended and Supplemented Complaint) and showing of
necessity for immediate action, the Court may issue an order to show cause.

54. Plaintiff so moves. Though the Rule states it is not necessary to give notice
to opposing counsel, as a courtesy Kozma will do so anyway later today at their above
email addresses.

55.  On April 4, ZBA Chair Tom Darnton notified Kozma through Township
Counsel that hearings on her Interpretation Requests and Appeals would take place on
April 20 and 27; and that the ZBA process would start “all over again” with “new
members”; and that this will be “frustrating in that it will lead to duplicate efforts.”

56. Previously, as seen in the Complaint,’ the Township had scheduled the dates
of April 20 and 27, but only “tentatively.”

57. There was a partial ZBA hearing on January 26 covering only the

Interpretation Requests. Kozma made a detailed presentation with slides on behalf of

herself and co-Requesters Irene Fowle and Elisabeth Hicklen. By her count 20 members

MCR 2.118(A)(1).

MCR 3.305(A)(2).

Exhibit 16, letter Todd Millar to Ellis Boal, 4-4-22, attached.
Complaint 9] 3, 41, 46, 51(b).
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of the public also appeared in person, on Zoom, or in writing, presenting a variety of
facts and arguments in support. Only one person (counsel for the Law family) spoke
against. ZBA deliberations then started but there was as yet no decision when the
hearing adjourned to February 2.

58.  For February 2 Kozma had prepared a second detailed presentation in
support of her Appeals hearing, which was expected to start after the Interpretation
Requests would be decided. But the January 26 hearing did not continue. Chair
Darnton only called a ZBA meeting to order, and then adjourned it in 3’2 minutes for
lack of a quorum. One reason for the speedy adjournment, as Darnton stated during the
3% minutes, was that ZBA member Roy Griffitts, as a Township employee

cannot sit on the ZBA. So Roy will not be able to participate in these

deliberations, which means we are going to have to not just adjourn the meeting

but adjourn long enough so that the Township can put some more people on the
ZBA.

59.  Proper notices of hearings on January 26 and February 2 had previously
been mailed to near-neighbors, and public notices had been published in the Petoskey
News-Review on January 11.7

60. Due to Griffitts's improper seating Defendant now admits the January 26
hearing is void® — as are the statements of Kozma's 20 supporters — and the hearing on

February 2 never occurred.

6 Plaintiff's tape recording, starting at 2:39.
7 Complaint 9§ 9, complaint exhibit 2, attached.
8 Complaint ] 29-30; exhibit 16, letter Todd Millar to Ellis Boal, 4-4-22, attached.
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61. The ZBA passed no motion specifying hearing dates on April 20, April 27,
or any other date.

62. The Township Zoning Ordinance (“Z0O”)’ says:

The notices for all public hearings before the Zoning Board of Appeals

concerning appeals, interpretations, and variances shall comply with all of the

following applicable provisions.'

It adds:

[TThe Zoning Board of Appeals may adjourn from time to time a duly called
public hearing by passing a motion specifying the time, date, and place of the
continued public hearing."

63. Starting “all over again” means that new required'? 15-day notices of the
hearings of April 20 and 27 should have gone out to the public by newspaper
publication, and to near neighbors of the Law property by mail.

64. Notices have not gone out for April 20 and 27. Plaintift has not received
one by mail, nor on inquiry have Fowle or Hicklen or any of the co-owners of their
property. Kozma and Counsel have searched recent local newspaper notices and found
none relating to April 20 and 27 in this Township. Counsel inquired of the Defendant
Clerk (who is also the ZBA Clerk) on April 5 and 7 whether notices had gone out to
near-neighbors and the public, and received no response.

65. Kozma, Fowle, and Hicklen have an interest in the near-neighbors and

9 Downloadable at Attps./www.hayestownshipmi.gov/wp-
content/uploads/2018/04/Haves-Township-Zoning-Ordinance-April-2018.pdf

10  ZO § 8.06 (emphasis added).

11 ZO § 8.06(3) (emphasis added).

12 MCL 125.3604(5), 3103.



https://www.hayestownshipmi.gov/wp-content/uploads/2018/04/Hayes-Township-Zoning-Ordinance-April-2018.pdf
https://www.hayestownshipmi.gov/wp-content/uploads/2018/04/Hayes-Township-Zoning-Ordinance-April-2018.pdf

public receiving notice of their ZBA hearings, because notice will ensure the 20
supporters know their statements are void unless they show up to “duplicate” them.
VIII. Supplemental conclusion

66. Counsel has researched FastCase for the terms “MCL 125.3103” (general
notice provisions under the MZEA) and “MCL 125.3604(5)” (notice requirements
specifically for ZBA appeals and interpretation requests), and found no precedent
discussing the unusual situation here, where no 15-day notice was given at all, as
opposed to a notice being given but claimed to be defective.

67. Noticing a ZBA hearing is a clear legal duty involving no discretion, a
ministerial act which the Clerk knows how to do, and did know how to do for January
26 and February 2.

68. Last year the Court of Appeals published an opinion re-stating the
requirements for mandamus, approving mandamus in that case because there was
“nothing ambiguous” in the election statute before it:

To obtain the extraordinary remedy of a writ of mandamus, the plaintiff must

show that (1) the plaintiff has a clear, legal right to performance of the specific

duty sought, (2) the defendant has a clear legal duty to perform, (3) the act is
ministerial, and (4) no other adequate legal or equitable remedy exists that might
achieve the same result. In relation to a request for mandamus, a clear, legal right

is one clearly founded in, or granted by, law; a right which is inferable as a matter

of law from uncontroverted facts regardless of the difficulty of the legal question
to be decided."”

69. No legal or equitable remedy exists that might achieve the “same result” as

13 Christenson v Secretary of State (Case # 354037, Mich App 2021) (emphasis
added).
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Exhibit 16
Letter, Todd Millar to Ellis Boal

April 4, 2022



April 4, 2022

Ellis Boal Via Email
9330 Woods Road
Charlevoix, M1 49720

RE: Kozma v Hayes Township et al
Case No. 21-0604-27CZ
Our File No. 1932.08

Dear Mr. Boal:

[ am advised by Tom Darnton, the Zoning Board of Appeals Chairman, that meetings have been
scheduled to begin at 6:00 p.m. on April 20 and April 27 to address the request for interpretation
and appeal. It is my understanding that like the previous meetings, they will adjourn at 9:00 p.m.
I have also been asked to write and advise you that given the resignation of one ZBA member,
determination that a member should not have participated in the first meeting involving the
interpretation, and the appointment of new members to the ZBA, the ZBA is erring on the side of
caution and going to start the process of addressing your request for an interpretation all over again.
While this is certainly frustrating in that it will lead to duplicate efforts, it is the only way to ensure
the integrity of the process and avoid any arguments from any party or person that the interpretation
is tainted in any way. I am sure that you will understand the need to start the process over again.

Thank you for your attention to this matter. I look forward to seeing you on the ]
Very truly yours,
PARKER HARVEY PLC
/"‘—_‘—_ J - /7
/ ycM Y l%/b
Todd W. Millar

TWM:jls

901 S. Garfield Ave, Ste 200 « Traverse City, M1 49686 | P: 231-929-4878 | F: 231-929-4182





